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DETAILED ACTION 

Claims 1 2-1 5 are new. Claim 3 has been cancelled. Claims 1 , 2 and 4-1 5 are 
pending and under examination. 

Applicant's amendment has necessitated a new ground of rejection. Accordingly, 
this action is FINAL. 

Comment: Applicant states in their remarks that an IDS was filed with the CA abstract 
for PL 146138. However, the Examiner did not find this IDS included in the submission. 
Withdrawn rejections: 

Applicant's amendments and arguments filed 5/23/08 are acknowledged and 
have been fully considered. Any rejection and/or objection not specifically addressed 
below is herein withdrawn. 

Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 1, 2 and 4-15 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. Claim 1 introduces new matter as claim 1 
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recites: "at least one plant nutrient in the amount of 0.1 - 70% by weight relative to seed 
weight." There is no support in the specification for this range. The limitation of "at least 
one plant nutrient in the amount of 0.1 - 70% by weight relative to seed weight" was not 
described in the specification as filed, and person skilled in the art would not recognize 
in the applicant's disclosure a description of the invention as presently claimed. The 
specification discloses the range of 0.1 - 10% by weight of a nutrient salt based on 
seed weight (page 7, lines 2-4) and 0 - 70% by weight of a nutrient salt in the coating 
but does not describe at least one plant nutrient in the amount of 0.1 - 70% by weight 
relative to seed weight. There is no guidance in the specification to select at least one 
plant nutrient in the amount of 0.1 - 70% by weight relative to seed weight. Therefore, it 
is the Examiner's position that the disclosure does not reasonably convey that the 
inventor had possession of the subject matter of the amendment at the time of filing of 
the instant application. 



Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 13-15 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Claims 13-15 are directed to a lower limit of nutrient 
salt of 0%. The specification states on page 6, lines 18-19: "The plant nutrient 
component may be a so called main nutrient salt...". Applicant ties the plant nutrient of 
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claim 1 to nutrient salts. Claims 13-15 are then unclear because the nutrient salt does 
not have to be present but claim 1 positively recites the presence of the plant nutrient. 
Correction is required. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this 
title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1, 2 and 4-15 remain/are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Dean (US 6,444,614). 

Applicant claims a coated seed with IDS or EDDS and methods of making the 
coated seed. 



Determination of the scope and content of the prior art 
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(MPEP 2141.01) 



Dean teaches compositions and methods related to plant and plant precursor 
compositions comprising the aspartic acid derivatives IDS and EDDS (See abstract, 
examples l-lll; figures 1-25 and claims 1-29, for example). Dean teaches in claims 1 and 
8 (examiner added emphasis): 

Wlii; s claimed isc 

1. A fertiiizfiT-Er&e and Cfco&p Ik or higher Group metal 

*i iT't ; t i r i s; v f % g essea j 
> t*r i i . I, i i,..^y r plan? g:cwS are 
reg-k „ TL*s 3 !. 

or more of iss arsraQsiiisi sa*ts . ice'i: i^ts, 

mmoai^a-aikftli -r ' s • u ^ v h t 
EjEOS me: r ok ?: more of > sism <c -C s-^ts, a'skslii 

i t i i 1 r i ] - : 

thereof , sod, op'; k , 1 J - nd- c-3-&c'anoic acid, with 
t F i c.hc raSio of I :iss from sbcii- 1;20 iijj t aboii 

mi. 

8. The composirion of claim 1 intimately admixed with at 
least one adjuvant selected from the gr up consisting of: 

(a) carriers; 

(b) surfactants; 

(c) carbon skeletoa energy adjuvants; 

(d) vitamin/co-factor adjuvants; 
(s) gums; 

(f) and-microbias agents; 

(g) buffers; 

(b) projective colloids; sad 
(I) viscosity modifiers. 

It is the Examiner's position that "plant precursor" reads on seed and such a seed 
is intrinsically coated by the aqueous composition. 
Dean also teaches in claim 29: 
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29 . A process for stimulating or regulating,: substantially 
i f >i 1 r t ^rji fe ill - Fenodii able Grc ^ U 
or higher group metal cations or chelated metals, the growth 
of a living, growing plant precursor which is a gerssifiatifitg 
seed or plan n vmg degree of m tujityoffr rn bou >0%, 

tke seedHng stage, up to about <100%, the late maturity 
stage, of Ml growth consisting of the steps of: 

(a) formulating as aqueous plant precursor or plant 
: > regulating f it a ting d rf si lg 
essentially of water, substantially free of any fertilizer 
or any Periodic Table Group Ik or higher Group metal 
cat ons o c elated rnstals; it least one substantially 
pure nitrogen-containing sxgaaic compound selected 
from the group consisting of IDS, EBBS, ammonium 
salts thereof, alkali metal salts thereof, ammonium- 
alkali metal salts thereof and optical isomers thereof; 
snd, optionally, lH-indole-3-butanoie acid; 

(b) providing an adjuvant for .said formulated aqueous 
solution selected from the group consisting of 

i, carriers; 

ii, surfactants: 

iii, carbon skeleton energy adjuvants; 
iw vitamin/co-fector adjuvants; 

v, gums;. 

vi, aisti-rsicrobial agents; 

vii, buffers; 

viii, protective colloids; and 
is. viscosity modifiers 

< i itely adti \ng said djuva t mth said in - 
lated aqueous solution in order to form an adjuvant- 
contaioing h rmukted aque us solution; and 

(4) applying, in the absence of fertilizer or Periodic Table 
Group Ha or higher Group metal cations or chelated 
metals, said adjuvant-containing formulated aqueous 
solution to said plant, precursor or to said plant or to the 
effective proximity of said plant precursor or said plant,, 
over a period of time and rate, and in a concentration 
and quantity, such that the plant precursor growth or 
plant .growth is stimulated or regulated. 
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It is intrinsic in the method of Dean to coat the seeds with the solution and it is 
intrinsic to do the coating with some device for that purpose (see figures 2-6 and column 
8, lines 1-54). 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 

1 . The difference between the instant application and Dean is that Dean does not 
expressly teach the weight percentages of the components with respect to the weight of 
the seed (see instant claims 3-7 and 9). 

2. The difference between the instant application and Dean is that Dean does 
not expressly teach a composition or method with characterized in that the coating 
comprises 0.1-2% by weight of a trace element relative to seed weight. 

Finding of prima facie obviousness 

Rational and Motivation (MPEP 2142-2143) 

1 . It would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to make the coated seed of Dean with the instantly claimed 
percentages of components with respect to the weight of the seed and produce the 
instant invention. 
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One of ordinary skill in the art would have been motivated to do this because it 
would merely be following the guidelines set forth by Dean. It is merely routine 
optimization of the composition taught by Dean. 

2. It would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to make the coated seed of Dean with the instantly claimed 
percentage a trace element with respect to the weight of the seed and produce the 
instant invention. 

One of ordinary skill in the art would have been motivated to do this because it 
Dean teaches adding thiamine HCI which would be a source of the trace element 
chlorine (see instant application page 2, line 11). It is then merely routine optimization of 
the amount of the hydrochloride salt to be added to the aqueous coating mixture. 

From recent case law: "the results of ordinary innovation are not the subject of 
exclusive rights under the patent laws." (KSR INTERNATIONAL CO. v. TELEFLEX INC. 
ET AL. 550 U. S. (2007) page 24). 

A reference is good not only for what it teaches by direct anticipation but also for 
what one of ordinary skill in the art might reasonably infer from the teachings. (In re 
OpprechtW USPQ 2d 1235, 1236 (Fed Cir. 1989); In re Bode 193 USPQ 12 (CCPA) 
1976). 

In light of the forgoing discussion, the Examiner concludes that the subject matter 
defined by the instant claims would have been obvious within the meaning of 35 USC 
103(a). 
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From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole was prima facie obvious to one of 
ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 

Response to arguments: 

Applicant argues 7 differences between the cited art, US 6444614 hereinafter 
'614, and the instant application. The Examiner will address each point. 

1 . Applicant asserts that the instant invention is directed to dormant seeds 
whereas '614 is directed to maturing seeds or plants. However, the instant claim 
language only states a coated plant seed and the cited art teaches a coated plant seed. 

2. Applicant asserts that the cation concentration is too low in '614 for it to 
function as a nutrient. This is a mere assertion without any proof. 

3. Applicant asserts that the present invention has a substantial amount of solid 
fertilizer present in powder form whereas '614 teaches a solution applied to the seed 
material. The instant claim language of claim 1 is not drawn to powders and the 
dependent claims have water present. 

4. Applicant asserts that the fixing agent is added to bind the desired amount of 
trace element/nutrient salts on the seeds whereas '614 teaches addition of the fixing 
agents is to stimulate or regulate growth. A chemical entity and its properties are 
inseparable so while '614 may teach that the fixing agent stimulates or regulates growth 
it would also bind the desired amount of trace element/nutrient salts on the seeds. 
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5. Applicant asserts that the amount of the trace element/nutrient salts to be 
coated determine the amount which is what '614 does by determining what amount is 
needed to provide a stimulating effect or regulating effect. 

6. Applicant asserts that the instant range of >0.3% for the IDS or EDDS whereas 
the '614 patent teaches <0.03 wt: to <0.3 wt%. However, on page 10 of the remarks 
(near the bottom of the page), Applicant clearly states that '614 teaches "the highest 
dosage of IDS or EDDS is 4% of seed weight" which is >0.3% of the instant invention. 

7. This point seems to summarize the prior points and is therefore covered 

above. 

Applicant's arguments are not persuasive and the rejection is maintained. 
Conclusion 

No claims are allowed. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ernst V. Arnold whose telephone number is 571-272- 
8509. The examiner can normally be reached on M-F (6:15 am-3:45 pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Ernst Arnold 
Examiner AU 1616 

/Johann R. Richter/ 

Supervisory Patent Examiner, Art Unit 1616 



